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REPLEVIN
Arkansas Process

Deﬁnition of “Replevin”
“Replevin is a possessory action to recover specific property.” Spear v. Arkansas Nat. Bank of Hot
Springs, 111 Ark. 29, 163 S.W. 508 (1914).

Necessary Parties
Actual possession or constructive possession by a defendant of collateral in which the plaintiﬀ retains an
interest is suﬀicient to establish possession for purposes of the plaintiﬀ’s right to delivery of the collateral.
McKinney v. Demby, 44 Ark. 74 (1884).
Therefore, the person that is in possession of the property must be a defendant in the action. That could
include people other than the borrower, such as:
● Landlords (mobile home parks)
● Heirs of deceased borrower
● Tenants
● “unknown occupants”

Venue
Circuit Court in the county where the property is located.

First Legal
●
●
●

File Complaint and Aﬀidavit for Possession, and
File Notice of Petition for Order of Delivery
have summons issued by the clerk

Service of Process
●
●
●

We must serve the Complaint, Notice, and the Summons, just like any other lawsuit in AR.
Personal service is required – posting is not suﬀicient
Service by warning order publication can be used if “diligent inquiry” has been performed to find the identity and location
of the defendants (highly scrutinized if contested).

Response Time
The defendants have 5 days to object to the Notice of Petition for Order of Delivery, but 30 days to answer the Complaint
If no response after 5 days, we prepare an Order for Delivery for the judge to sign, but if an answer is filed before the 30 days
expires, we treat the matter as contested and follow our contested procedures.

Procedures for Contested Cases
If contested, we file a Motion for Summary Judgment. Some judges do not approve of this for a replevin, but it often results in us
obtaining an Order for Delivery without the necessity of a hearing. Most motions do not get a response.
If a defendant does not respond to the MSJ or submits a bare non-substantive response, we send an Order for Delivery to the judge.
Judges will usually sign the order, but a hearing will be needed if they do not.
If a defendant submits a substantive response to the MSJ, we ask the court for a hearing. It can take several months to get a hearing.
The hearing – we will need a witness to:
●
Authenticate the Contract/Note and Certificate of Title
●
Testify to the breach of the contract/ failure to pay
●
Possibly dispute any matters raised by the borrower, such as loss mitigation discussions.
Burden of Proof – “Prima facie evidence that the petitioner has the right of immediate possession of the property.”
“Prime Facie” means suﬀicient evidence “on its face,” without hearing the defenses to the evidence.

Defenses
Girley v. Wood, 258 Ark. 408, 525 S.W.2d 454 (1975), states that a hearing permitting “extensive evidentiary development of
defenses” is not required for defenses that are alleged in conclusory fashion without specific facts and circumstances.
Therefore, the hearing should be limited to the 3 items listed above. Of course, judges will give pro se defendants some leeway
so that they feel as if they have been fully heard.

Service of the Order for Delivery:
Once the Order for Delivery is obtained, we ask the sheriﬀ to serve it on the occupants or the post it on the door of the home, giving the
occupants 5 days to move out.
Must be the sheriﬀ – not a private process server
The lawsuit is technically still pending, and it will need to be dismissed once possession is obtained.
We consider any Order for Delivery that is over 6 months old to be “stale” and a new replevin action will be necessary after that time.

REPLEVIN
Florida Process

Florida Replevin Actions Are Governed By Chapter 78 Of
The Florida Statutes

Fla. Stat. § 78.01 RIGHT OF REPLEVIN
In short, any person whose personal property is wrongfully detained may have a writ of replevin to
recover said personal property.

F.S. § 78.03 Jurisdiction
JURISDICTION: WHICH COURT IS THE ACTION BROUGHT:
An action for replevin must be brought in a court of competent jurisdiction based on the value of the property sought to be
replevied, in the county in which the property is located.
●
County Court if goods are valued less that $30,000.
○
Small Claims Court if the goods are valued at less than $8,000.
●
Circuit Court if goods, are valued beyond $30,000.

F.S. § 78.032 Venue
Where is the action brought? I.E. What County is the Replevin action filed
Couple of options available:
●
Location of Mobile Home / Property
●
Location where defendant resides
●
Where contract was executed

F.S. § 78.055 First Legal Requirements
SEVERAL REQUIREMENTS FOR THE COMPLAINT:
1.
A description of the claimed property, I.E. for Mobile Homes: MAKE AND MODEL AND THE VIN #’s
2.
Estimated Value, i.e. Value of the goods.
3.
Location of property, i.e. where is the property is located
4.
A statement that the plaintiﬀ is the owner of the goods, entitled to possession and the goods are being wrongfully
detained.

F.S. § 78.065 Order To Show Cause (“OTSC”)
1.
2.

3.

Once the Complaint is filed, the Court “shall issue without
delay” a pre-judgment OTSC Hearing.
This Order issued by the Court shall state that is “directed
to the defendant to show cause why the claimed property
should not be taken from the possession of the defendant
and delivered to plaintiﬀ”.
Date and time of Hearing, not sooner than 5 days prior to
the parties being served with the OTSC and Complaint.

4.

5.
6.

Service of Process is proper if after two attempts, not
sooner than six hours apart, the Complaint and Summons
are placed upon the claimed property (i.e. Service by
Posting).
State that Aﬀidavits may be filed to support the
Defendant’s rebuttal.
Failure to Appear shall serve as Waiver to be heard.

F.S. § 78.067 Order To Show Cause; Hearing

Hearing is conducted:
1.
2.
3.

The court “shall... consider aﬀidavits and other showings made by parties to determine with reasonable probability
who is entitled to possession of the property.”
Court will likely issue the Writ of Replevin and/or Possession for the Plaintiﬀ to be able to take control, i.e. possession of
the goods at-issue.
Delayed issuance may occur based upon Hardship by Defendant, Court’s are very giving of “time” for
Borrowers/Occupant to find other accommodations.

Ways in which to obtain Final Adjudication
1.

Motion for Final Summary Judgment of Replevin. The standard to prevail is there does not exist a genuine issue of
material fact and the Plaintiﬀ is entitled to immediate issuance of the writs.
The Defendant can file aﬀidavit(s) in opposition and raise aﬀirmative defenses to the Motion. Most common aﬀirmative
defenses relate to: standing, failure to comply with conditions precedent, or misapplied payments.
When defenses are raised, the Plaintiﬀ should respond accordingly and show why there is no genuine issue of material
fact.

Non-Jury Trial / Bench Trial
2.

In the event that the case is at-issue, the court may set the matter for Trial.
This, similar to a Foreclosure case, would require a corporate rep witness, or other methods to have documents entered
into evidence. The witness would provide testimony as to the Business Records and loan documents, which prove the
Plaintiﬀ’s entitlement to replevy the property/goods.
Typical evidence would consist of the Security Agreement, the Notice of Default, the Payment History—which proves
the Breach of Contract, and the Judgment Figures, i.e. the current amount outstanding based upon the Default. Other
pertinent documents include Merger Documents or proof of any assignments, but exhibits vary by case.

Tax Deed Sales
What is a Tax Deed Sale? A Tax Deed sale is the sale of property at public auction for back taxes and
fees associated with bringing the property to sale. Tax Deed Sales are governed by F.S.A. 197.
Why is this important? Sometimes the Mobile Home may become a part of the Real Property and in the
event of a Tax Deed Sale then the Mobile Home may become a part of the Real Property up for sale.

1.
2.

3.

The Owner of the Mobile Home is also the Owner of the land, i.e. dirt upon the MH sits.
A mobile home shall be considered permanently aﬀixed if it is tied down and connected to the
normal and usual utilities.... A mobile home that is taxed as real property shall be issued an “RP”
series sticker.
A mobile home that is not taxed as real property shall have a current license plate properly aﬀixed.

Section 197.522(1)(a) provides that:
The clerk of the circuit court shall notify, by certified mail with return receipt requested,the persons listed in
the tax collector's statement pursuant to s. 197.502(4)

Parties that are Noticed are:
1.
2.
3.

Any Legal Titleholder of the Property.
Any lienholder of record who has recorded a lien against the property described *1038 in the tax
certificate if an address appears on the recorded lien.
Any mortgagee of record if an address appears on the recorded mortgage.

Protect Your Interest
How to Protect your Interest in the MH when loan is solely given as to MH
property and not the Real Property?
Per Case Law, it is imperative that the lender record its interests in the Oﬀicial Records in
order to protect their interest in obtaining Notice to the possibility of a Tax Deed Sale.
Moreover, it is imperative that the Lender and/or any subsequent assignee continue to
update its interests and/or Records in the Oﬀicial Records to ensure that the Clerk of Court
sends proper notice to an updated address.
For instance, one hypothetical would occur when the Original Lender had an interest recorded however the
loan is transferred and the new lender fails to update such. The Notice was sent to the previous lender and
now the Clerk has completed their statutory duties and yet the new lender is left with nothing as the Notice
had been sent to the previous owner of record.

Tax Deed Sale Surplus
One final mechanism for recouping a loss in the event of a whole forfeiture due to a Tax Deed Sale is to file a
claim as to any surplus of which may exist from the Tax Deed sale.
A surplus will exist in the event that the property sells at the Tax Deed Sale for an amount greater than the
Taxes due on the property. We find that the majority of Tax Deed Sales will result in surpluses existing as the
amount that is due is not very high in relation to the land and the MH placed upon such.

Deadline to File
●
●

There does exist per F.S. 197, a 120 day deadline to file a claim, so time is of the essence.
The Court could conduct an evidentiary hearing to determine the priority of potential claimants
should competing claims be filed.
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